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>UMMONS IN A CIVIL ACTION 


CIV. I 

llumrilr t> C Fnrin No 4ft IW«. • 


llntlpft ^tatrs Dialrirt (Enurt 


FOR THE 


EA S TKR M OISTRi€¥ OF NEW-YO R K 




Civil Action File No. 


KKIR KAHANE, 


Plaintiff 


.Sl'MMONS 


WOKMAK CARLSON, Director, Bureau 
of Prisons and MATTHEW WALSH, Complex 
Director, Federal Community Treatment 
Center ("CTC"^, 


Dffendant S 


To the above named Defendant s : 

You are hereby summoned and required to serve u|)on BARRY IVAN SLOTNICK 


plaintiff’s attorney , who.se address is 233 Broadway 

Forty-Fourth Floor 
New York, New York 10007 


an a..swer to the complaint which is herewith served ujion you, within 60 days after service of this 
summons upon you, exclusive of the day of .service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the coinplaint 

1 . ... 


Clerk of Court. 


deputy Clerk. 




[Seal of Court] 


NOTE:—ThiK summons is issuod porsusnt to Rule 4 4 ^ the Federst Ruk^ of Civil Proeedurc. 


I ^ 































UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


MEir. KAHAl'JE, 


Plaintiff, 


-against- 




S 4 


NORMAN CARLSON, Director, Bureau 
of Prisons and liftTTHEW WALSH, Complex 
Director, Federal Community Treat¬ 
ment Center ("CTC"), 


COMPLAINT 


75 C. 

J.B.W. 


Defendants. 


Plaintiff, complaining of the defendants, by his attorney. 


BARRY IVAN SLOTNICK, alleges as follows: 


1. That the defendant NORIJ^ CARLSON, was and still is 


the Director of the Bureau of Prisons for the United States of 


America. 


That the defendant, I4ATTHEW WALSH, was and still is the 


Complex Director of the Federal Community Treatment Center 


C’CTC") at New York City, New York. 


3. That in these capacities the defendants are the custo¬ 


dians of the plaintiff, a prisoner at CTC. 


4. That prior to his incarceration, the plaintiff resided 


at 1614 East Second Street, Brooklyn, N'^w York. 


5. That the action herein is one for inand 2 unus to issue 


against the defendants, with jurisdiction lying within this 


Cou^t under 28 USC S1361. 


6. That venue in this District is founded upon 28 USC 


Sl331(e)(4} as plaintiff resided in this District prior to in¬ 
carceration. Kahane V. U.S., -F.Supp,-, 75-C-624 (71 CR-479)» 




cs> 


'i 












4 


(5/7/75, E.D.N.Y.). ’ 

7. On March 17, 1975, this Court issued an "Amended 
Commitment, Violation of,Probation" which sentenced plaintiff 

’ • Jr •? 

to one (1) year of incarceration. 

8. The defendants have refused to provide plaintiff, an 
Orthodox Jewisn Rabbi, with Kosher food, as his religion mandates. 
The foregoing is in violation of plaintiff's First Amendment right 

9. Defendants have further refused to allow plaintiff 
access to a quorom of ten (10) Orthodox Jewish co-religionists 
(minyan) as is required by his religion for prayer and worship. 

The foregoing is in violation of plaintiff's First Amendment 
rights. 

10. That the defendants have in these matters acted in 
violation of the rights and protections accorded the plaintiff 
under the First and Eighth Amendments to the • Constitution of the 
United States of America. 


• WHEREFORE, plaintiff demands that a writ of mandamus issue . 
from this Court requiring the defendants, and each of them, to 
provide plaintiff with Kosher food during the period of his incar¬ 
ceration, and additionally, that plaintiff be accorded access to a 
minyan, together with the costs and disltosemeyy^^f^h ^/act^ »« 

Dated: New York, New York '' 

August 14, 1975 Attorney for Plaintiff 

233 Broadway 
Forty-Fourth Floor 
New York, New York 10007 
(212) WO 4-3200 
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UNITED STATES DISTRICT COURT 
C rt WTimnH DISTRICT OF NEW YORK ' 

_-- 

THE UNITED STATES OF AI>1ERICA, ex. rel. 
MEIR KAHANE, 

; Rfcle'i 


75C 1343 


- against “ r. 

-kvttut 

MATTHEW ^ALSH, COMPLEX DIRECTOR, CO.IMUNIT 
TREATi5ENT CENTER ("CTC"), 

Respondent. 


Rfcle'. . ORDER TO SHOW 

CAUSE FOR A 
WRIT OF HABEAS 

Ca-* UU (U^CORPUS _ 

SCTOR, CO -MUNITI^ (J ' 


Upon the annexed copy of a verified petition for a Writ of 

Habeas Corpus, the original of which.has been filed with this 

* 

Court, it is hereby 

ORDERED, that the respondent or his attorney show cause 
before a judge of this Court at the United States Courthouse, 


( Fa l» y S gu a r e-y -M ow 4 foj r k^ New York, in Room JO at ^ on 

a/ _, 1975 or as soon thereafter as counsel 
may be heard, why an order should not be entered directing that 
a Writ of Habeas Corpus issue against the respondent and for such 
other and further relief as to the Court may seem just and proper, 
and it is further 

. ORDERED, that pending determination of the matter contained 

herein that the Relator be kept at his present place of incarcera¬ 
tion, and that he not be moved, and that in all other respects the 
status quo be maintained until adjudication of the Writ, and it 
is further 

ORDERED, that a copy of this order, together with the papers 


order, togei 


upon which it is granted be served upon respondent or his attorney 


• -b of o r e. 




and 

























UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

THE UNITED STATES OF AMERICA, EX REL. 
MEIR KAHANE, 

Relator, 


PETITION FOR 
WRIT OF HABEAS 
CORPUS 


MATTHEW WALSH, COMPLEX DIRECTOR, C) O 


COMMUNITY TREATMENT CENTER ("CTC") 

Respondent. 

- 1 -- 

TO THE HONORABLE UNITED STATES DISTRICT COURT FOR THE 8MHMK1 
DISTRICT OF NEW YORK: 

The petition of BARRY IVAN SLOTNICK, respectfully shows: 

1. That your petitioner is an Attorney at Law of the State 
of New York, and is the attorney for MEIR KAHANE, Relator herein, 
and is fully familiar with all the facts and circumstances in 
connection herewith. That your petitioner makes application 
herein a Writ of Habeas Corpus for his client, MEIR KAHANE, by 
reason of the fact that said MEIR KAHANE is unlawful"detained 
and restrained of his liberty by the respondent, COMPj.EX; DIRECTOR 
OF THE COMMUNITY TREATMENT CENTER,New York City, New York, the 

said Center being a Penal Institution under the jurisdiction of 

I 

the Bureau of Prisons. 'S 

2. The Relator is now in the custody of the ^nmpl pv D 4 jfee*ci 

A a ^ a . I 


>isVM)-C2-'HgL ^ J iCi 
--sa44“^oRWHifH.^y- Tre« 


New-YorV rity^ 


New York, 


which prison is in the territorial jurisdiction of this Court. 

















3. The cause or pretext of said detention and restraint 

is a certain plea of guilty taken in the District Court, Eastern 
District of New York, before Weinstein, J., on July 9, 1971 to a 
charge of conspiracy to make, receive and possess incendary 

devices'. - | 

4. On July 23, 1971, the Relator was sentenced to five (5) 

years of imprisonment, said sentence suspended, and fined 
$5,000.00. Relator was placed on five (5) years probation. 

5. On May 15, 1972 an Order was filed adjudicating the 
Relator in violation of probation, said Order having been 
delivered after a hearing held on May 2, 1972. The Order added 
spec iali.conditions of probation and continued said probation. 

6. On February 21, 1975 the Relator was found to have 
violated probation. Probation was revoked and a one (1) year 

term of imprisonment was imposed. 

7.. on May 7, 1975 an Order was filed requiring the Bureau 

of Prisons to insure that no religious rights of the Relator, 
an orthodox Jewish Rabbi, be trod upon. Said Order was amplified 
by a second Order, dated April 4, 1975 which, after refusal by 
the Bureau of Prisons, transmitted by the United States Attorney, 
to hold;the religious freedom of the Relator inviolate, caused 
the Couit to require that, until such time as the authorities 
could make such guarantees, the Relator be held at his present 
place of incarceration, and he there be allowed such freedom as 
is necessary to eat kosher meals and participate in orthodox 
Jewish religious services. 




m 
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8. In both word and deed it has become obvious that the 
government and the respondent will continue in the paths they 
have chosen early in this matter, to wit, to deny to the Relator 
the most elementary requirements of his faith, viz. kosher food . 
and the availability of his co-religioners for the pxirposes of 

prayer. • 

9. The said detention is, therefore, unlawful and un¬ 
constitutional, in that the Relator is entitled to the sanctity 
and the practice of his religion. The Constitution, the material 
interpertating that most noble charter, and the entire history 
of government and its relationship to religious liberty indicate 
that the Relator is being incarcerated under conditions anti- 

' thetical to his rights and liberties. 

10, The issues presented on this application are, whether, 
under the guarantees afforded to the Relator by the Constitution 
of the United States, Relator was and is being deprived of his 
liberty without due process of law, in a manner in violation of 
the guarantees of equal protection, to all men, under the law, 
and in a form repugnant to the Bill of Rights. 

11. That all of the facts heretofore asserted may be before 
the Court on this application and the record on appeal to the 
United States Court of Appeals, Second Circuit (75-2008 - 75-1275 
(joint appendix) containing verification of all of the aforesaid 
statements is hereby made a part of this petition with the same 
force and effect as if fully incorporated herein. A copy of 
said record will be submitted to the Court. 


i 
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In order that further facts in behalf of the Relator 
in this application may be presented to this Court, it is 
respectfully urged that the Court set a date for hearing,and 
that the Relator's presence be required at said hearing in order 
that he may testify to the factual matters necessary for proper 

adjudication. * 

13. Due to the nature of the irreparable harm and bodily 

damage which will be caused by the necessary abstinence of the 
Relator from normal and nutritious foods during his current 

period of incarceration and pending determination of this writ, 

i 

it would be most respectfully requested of this Court that this 
Court release the defendant pending determination of the natter 
herein either in the custody of counsel or upon equitable bail. 
This Court may act in the interests of justice in this matter. 

14. No other application for this relief has heretofore 
been made to any Court or judge qther than an application under 


B U.S.C. 2255, on May 7, 1975.* | 

WHEREFORE, petitioner prays 

ssue herein 'lirected to the said ^MATTHEW WALSH, as Complex 

Conmunity Treatment Center, Nev- York City, New 
ork, commanding hiiti to produce the body of the Relator MEIR 
AHANE, before this Court at a time and place to be specified i 


said writ, to the end that this Court may inquire into the cause 
of the Relator's detention, and that the Relator be ordered 

I 

















. 


discharged from tJie detention and restraint aforesaid. 


BARRY IVAN SLOTNICK 
Attorney for Relator 
233 Broadway 
44th Floor 

New York City, N.Y. 10007 
233-5390 

VERIFICATION 


STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 


Personally appeared before me, BARRY IVAN SLOTNICK, who, 
after being duly sworn, says and deposes that the facts and things 
alleged in the foregoing petition are true, to the best of his 
knowledge, upon information and oelief. 

Sworn to and subscribed___ 

BARRY IVAN SLOTNICK 

before me this day of ; 

August, 1975. j 


NOTARY pOIEK- 1 

STATE OF NEW YORK 1 

I 

I 

j 

! 

i 

I 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NE\V YORK 


MEIR KAHANE, 


Petitioner, 


- against - 

UNITED STATES OF AMERICA, 



APPLICATION PURSUANT 
TO 28 U.S.C.A, 2255 


Respondent. 


SIRS; 

PLEASE TARE NOTICE, that upon the annexed petition of MEIR 
KAHANE, by his attorney BARRY IVAN SLOTNICK, and upon all of the 
proceedings had herein, the undersigned will move this Court to 
vacate, set aside ogcorrect the sentence imposed upon the above 
named petitioner, MEIR KAHANE, pursuant to Title 28 U.S.C.A. 
Section 2255 and for such other and further relief as this Court 

may find just and proper. 


I 


Dated: New York, New York 
April 25, 1975 


Yours, etc. 


BARRY IVAN SLOTNICK 
Attorney for Petitioner 
233 Broadway 
New York, New York 
(212)-233-5390 


TO: 


DAVID TRACER, ESQ. 

U.S. Attorney 
Eastern District of N.Y. 
United States Courthouse 
Brooklyn, New York 










18 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

MEIR KAHANE, ---— 

Petitioner, 

against - PETITION 

I UNITED STATES OF AMERICA, 

Respondent. 

BARRY IVAN SLOTNICK, on and behalf of the petitioner 
MEIR KAHANE respectfully shows to the Court: 

1. That the defendant MEIR KAHANE is pr. sently serving 

a sentence of one (1) j'ear imprisonment imposed by this court- on 
February 21, 1975. 

2. That on March 17, 1975 this Court granted an applica¬ 
tion and issued an order allowing the defendant his religious 
rights pursuant to his request for kosher food, etc. (see 
Commitment Order and Application of March 17, 1975), 

3. Pursuant to the order of the Court, petitioner’s 
contacted officials of the United States Bureau of 

Prisons and was informed that the Bureau of Prisons would not 
provide the means by which the order of the Court could be carried 
out. To date the Bureau of Prisons has refused to provide the 
defendant with kosher food (the record is replete with their 
refusals - and the Court is respectfully referred to a hearing 
held herein on April 24, 1975). 






/ 


■ -IV 






4. Petitioner's counsel requested that the defendant's 
incarceration be maintained at a community tree+’ment center in 
order that he may be allowed to provide himself with kosher meals 


and attend religious services - due to the refusal of the Bureau 


of Prisons to so honor the Court's commitment. 


5. That on April 4, 1975 this Court continued the 


defendant's incarceration at a community treatment center and 
continued the order allowing him out to eat meals and attend 


religious services. 


6. Thereafter, on April 18, 1975, a proceeding was 
commenced in which issues of jurisdiction relating to the proposed 


hearing were taken up. 


7. That on April 24, 1975 a hearing was held before this 


Court in which witnesses testified with regard to the necessity 
of the government to provide the defendant with kosher foods 


during any period of incarceration. 


8. That during the same hearing the testimony indicated 
that it was a simple process to provide an inmate with kosher food 
and that the aforementioned procedure had occurred in the past 


but was not taking place with regard to the inmate MEIR KAHANE. 


9. The inmate indicated to this Court that he is presently 
an aggrieved individual and that he is not receiving kosher foods 
according to the spirit and dictates of this Court's sentence. 


commitment and order. 








p 
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A. 


10. At present the inmate is incarcerated at the community 
treatment center maintained by the United States Bureau of Prisons 
located at 38 West 31st Street and is not being provided kosher 
meals by the government. 

11. The inmate contends that the effect of the sentence 
as levied upon him on February 21, 1975 and as so governed by 
the various applications and commitments pursuant to 71 Cr. 479 
( United States of America v. Kahane ) is to cause a deprivation 
of his 1st and 8th Amendment rights under the Federal Constitu¬ 


tion. 


12. It is the further contention of the petitioner that 


he cannot be incarcerated without the right to receive kosher food I 
as said incarceration is not only a violation of his 1st Amendment 
right but also constitutes cruel and unusual punishment under the 
Constitution of the United States. 

13. The defendant further wishes to repeat and reaffirm 
and incorporate by reference all of the prior papers and pro¬ 
ceedings had herein commencing with the original hearing regarding 
his probation violation (February 21, 1975). Furthermore, the 
various applications and memoranda submitted herein under indict¬ 
ment 71 Cr. 479 ( United States of America v. Meir Kahane ) are also 
repeated and reaffirmed for the purpose of this proc 2 eding herein. 

14. Furthermore, defendant requests that his Notice of 
Motion, motion and affidavit submitted to this Court and dated 
April 11, 1975 be made part of this application together with the 
supplemental memorandum of law submitted thereafter together with 
the memorandvim of law submitted on April 23, 197 5 to this Court. 


- 3 - 
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15. Furthermore, the defendant requests that the hearing 
held on April 24, 1975 be considered as part of this record in 
order for the Court to be able to fully decide the issue herein. 

16. That the petitioner repeats and reaffirms all of the 
exhibits, papers and proceedings heretofore had herein and bearingj 
indictment number 71 Cr. 479 as if fully set forth herein. 

17. That the sentence hereunder is therefore illegal and 
void and imposed in violation of the Constitution of the United 
States in that the petitioner is not receiving kosher food all in 
violation of his 1st and 8th Amendment rights pursuant to the 

Constitution of the United States. 

18. It is the contention of the petitioner that the sen¬ 
tence imposed was in violation of the Constitution or laws of the 
United States and that the Court was without jurisdiction to 
impose such sentence and that the aforementioned sentence {under 
which he is presently incarcerated) is subject to collateral 
attack due to its resultant effect of unconstitutionality and 
therefore makes this application to the Court to vacate, set 

aside or correct the sentence. 

19. The court can readily find that there has been a 

denial and infringement of the constitutional rights of the 
prisoner so as to render the judgment vulnerable to collateral 

attack. 


4 







20. Therefore, pursuant to Title 28, United States Code, 
Section 2255 the Court must vacate and set the judgment aside and 
discharge the prisoner or resentence him or correct the sentence 
as may appear appropriate to the Court. 

21. This application is made due to the present illegality 
of the defendant's detention. The sentence of this Court and its 
resulting effect presently violates his 1st and 8th Amendment 
rights of the United States Constitution in that he is not 
receiving kosher food pursuant to the dictates of his religion. 

The sentence levied upon the defendant therefore is obviously 
unduly severe and the terms of sentence as is being carried out 
has caused the defendant to be constitutionally deprived. 

22. The defendant was originally tried for a violation 
of probation by this Court for acts which occurred in Israel 
to which he was either found guilty or pled guilty. The judg¬ 
ment of the Israeli Courts was that he was receiving a suspended 
sentence. 

23. The defendant has spent time in Israel incarcerated 
as a result of the initiation of the aforementioned cases as 
referred to in the original revocation of probation hearing 
held on the 21st day of February 1975 before this Court. 

24. This Court has received communications from the 
defendant, his family and literally hundreds of members of the 
community requesting that the Court reconsider, modify or 
terminate the sentence of the defendant. 


t 
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25. It is respectfully requested that this Court resolve 
the issues and controversy concerning the religious rights and 
freedom of an inmate in order to properly preserve their 1st 
Amendment right and also to avoid excesses that have occurred in 
prisons regarding same.* 

WHEREFORE, petitioner prays that this Court entertain his 

application pursuant to 28 U.S.C. 2255 and issue an order 

remedying the grievance of the inmate pursuant to 28 U.S.C. 2255 

and that petitioner receive such other and further relief as may 

be deemed just and proper. 

Dated: New York, New York 
April 24, 1975 

BARRY IVAN SLOTNICK “ 


WTouns^l did not present to this Court testimony at the hearing 
held herein in view of the limitation to kosher food but Orthodox 
Jews have been forcibly shaven during holidays in which 
not allowed to, forced to break the Sabbath ^ 

Sabbath. Note that during the present period of time the inmate 
MEIR KAHANE cannot shave for religious reasons and if .. 

incarcerated at other than a community treatment ®®!}^®^^^® 
either be forced to shave or be forcibly shaven - all in violation 
of his Constitutional rights. Under the theory of the gover^ent 
he could not present a claim until the violation had 
to wit, being forcibly shaven. There are also coming holidays 
including Rosh Hashana and Yom Kippur - which mandates a ^y of 
fast together with other holidays occurring during the sum^r 
which mandate fasting. The prisoner has already be^ ^ 

spend the high holidays of Passover away from his immediate 
family - but with others therefore allowing his observance all 
by Court order and consent of the government. 


6 







STATE OF NEW YORK ) 

) ss. : 

COUNTY OF NEW YORK ) 

BARRY IVAN SLOTNICK, for and cn behalf Of the petitioner 
inmate, MEIR KAHANE, first being duly sworn states that the 
allegations of the foregoing application for habeas corpus are 
true to the best of his knowledge and belief. 

BARRY IVAN SLOTNICK 

Subscribed and sworn to 
before me this 24th day of 
April, 1975. 


NOTARY PUBLIC - STATE OF NEW YORK 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

MEIR KAHANE, 

Petitioner, 

- against - 

UNITED STATES OF AMERICA, 

Respondent. 


MEMO RANDUM OF LAW 


THE DEFENDANT'S SENTENCE SHOULD BE DEALT 
WITH ACCORDING TO lAW. _ 

The defendant has appeared before the Court as an aggrieved 
prisoner and has made application for a reinstatement of his 
Constitutional rights and proper and equitable redress by this 
Court. 

The defendant has alleged jurisdiction in this Court 
pursuant to Rule 35 of the Rules of Procedures in Federal Courts; 
mandamus; injunction; the 1st and 8th Amendments of the United 
States Constitution; through various doctrines of equity; the 
equal p*, _-iCtion clause of the United States Constitution; and 
furthermore urges the Court review the proceedings pursuant to 
28 U.S.C. 2255 (sen defendant's memorandum of law submitted 
April 23, 1975). 
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Properly, Section 2255 proceedings apply to prisoners 

under Federal Court sentence and is technically a motion to vacate 

sentence before the original sentencing court. Hayman v. U.S., 

342 U.S. 205, 72 Supreme Court 263, 96 Lawyer's Ed. 232 (1952): 

"This review of the history of Section 2255 shows 
that it was passed at the instance of the Judicial 
Conference to meet practical difficulties ^at had 
arisen in administering the habeas corpus jurisdiction 
of the federal court. Nowhere in the history of 
Section 2255 do we find any purpose to impinge upon 
prisoners' rights of collateral attack upon their 
convictions... The sole purpose was to minimize 
the difficulties encountered in habeas corpus hearings 
by affording the same rights in another and more 
convenient forum." (Id. at page 219). 

The commentary on criminal defense techniques by Cipes 

at Section 44.03 (2) states the following: 

"The reasons for this change are that the files and 
records of the conviction are nore readily available 
in the sentencing court and the workload for these 
cases is now more evenly spread within the f^eral 
court system. Anything which may be accomplished 
under traditional habeas corpus may also be accomplished 
under Sectim 2255..." 

"The Section 2255 motion must be filed in the sentencing 
court and is 'exactly commensurate' with habeas 
corpus in its scope and perhaps, slightly more flexible 
in framing a proper remedy." (Footnoting Hill v . U.S.^ 
368 U.S. 424, 427, 82 Sup. Ct. 468, 7 Lawyer's Ed. 

2d 417 (1962); Kaufman v. U.S. , 394 U.S. 217, 89 
Sup. Ct. 1068, 2 Lawyer's Ed. 2d 227 (1969); and 
Andrews v. U.S., 373 U.S. 334, 83 Sup. Ct. 1236, 10 
Lawyer's Ed. 2 383 (1963) - at page 44-23 Section 
44.03 (2)(i)). 
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Therefore it appears that an application pursuant to 
Section 2255 is proper and preferable over a habeas corpus action 
elsewhere. Especially, under all of the factors of this case 
it would be a improper and improvident exercise of discretion 
not to presently issue a ruling in view of the petitioner s 
grievance. 

As in this proceeding the claim of constitutional viola¬ 
tion is cognizable in petitioner's application. 

The discretion of treating applications such as the one 
presented herein pursuant to the ends of justice and as referred 
to in prior memoranda submitted to the Court is further amplified 
in the percurian decision of United States v . Carbo, 474 Fed. 2d 
699 (9th Cir. 1973). 

In view of the hearing held before this most honorable 
Court and the procession of witnesses it is clear that the 
aggrieved inmate is entitled to substantial relief by this Court. 

Respectfully submitted, 

BARRY IVAN SLOTNICK 
Attorney for Petitioner 
233 Broadway 
New York, New York 
(212) 233-5390 
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jUNITED STATES DISTRICT COURT 
•EASTERN DISTRICT OF NEW YORK 

.UNITED STATES OF AMERICA, 



,--71-Cr-47 9 


- against - 


;meir kahane, 


Defendant. 


j'S I R S ; 


NOTICE OF MOTION 
FOR ORDER PROVIDING 
KOSHER FOOD FOR 
DEFENDANT _ 


ti PLEASE TAKE NOTICE that upon the annexed motion and exhibits 

1 

•the undersigned will move this Court before the Honorable Jack B. 
jweinstein for an Order directing the United States to make avail- 
i’able to the defendant, during his incarceration, kosher food on 

li 

ja regular daily bAsis and the availability of a duly constituted 
'minvan, all for reasons more fully set forth in the annexed motion 
jland in the memorandum in support of said motion. 


Dated; New York, New York 
April 11, 1975 


Yours, etc. 

BARRY IVAN SLOTNICK 
Attorney for Defendant 
233 Broadway 
New York, New York 
(212) 233-5390 


|tO: DAVID TRACER, ESQ. 

1 United States Attorney 

Eastern District of New York 
United States Courthouse 

Brooklyn, New York 


II 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 


71-Cr-479 


- against - 


MEIR KAHANE, 


MOTION FOR ORDER 
PROVIDING KOSHER 
FOOD FOR THE DEFENDANT 


Defendant. 


i Defendant, Rabbi Meir Kahane, respectfully moves this Court 

for an Order directing the United States and its officers to make 
available to him, on a'regular daily basis, kosher food that meets 
Orthodox Jewish requirements comparable in nutritious content to 
the regular menu served to all other inmates in federal institu- 

f 

I tions. 


Furthermore, the defendant moves for an Order directing that 
during the period of his incarceration, should at any time a 
"minyan", as defined by Orthodox Jewish law, not be available, that 
defendant be permitted to go to religious services in a nearby 


I 

!town where such a "minyan" be available. 

The grounds for this motion, more fully set out in the 
attached Memorandum of Law, are that the defendant is entitled, 
by reason of the First and Eighth Amendments to the United States 
Constitution, to serve his prison sentence in a manner that is 
not cruel and unusual and that accords with the dictates of his 
conscience and his religion. Since there are available means by 






X 


which the defendant may be lawfully kept in federal custody and 
still have adequate and nutritious kosher food available to him 
and the additional requirement of a duly constituted "minyan" 
javailable to him, this Court should direct that mea-ns to those 

lends be employed. 


Dated: New York, New York 
[ April 11 , 1975 


Yours, etc. 

BARRY IVAN SLOTNICK 
Attorney for Defendant 
• 233 Broadway 

44th Floor 

New York, New York 10007 
(212) 233-5390 


- 2 - 
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I, HEN 8. WKINTRAUB, being duly sworn, depose, and say: 

1. I am Administrative Assistant to the National Executive 
Director of the National Associatlw i for Justice with offices in 
W'-'hington, D. C. National Association for Justice is a non-profit 
organization that assists inmates with administrative and institutional • 
matters relating to incarceration. 

2. Rabbi Meir Kahane is a member of this Association and requested 
our assistance with regard to kosher food while incarcerated, in conformity 
with the strict dietary laws of the Jewish faith. 

3. In March 1975, I spoke by telephone with Larry F. Taylor, 
Superintendent, Federal Prison Camp (Allenwood) in regard to kosher food 
for Rabbi Kahane. Mr. Taylor stated that kosher food, as a matter of 
privilege, would not be extended to the Rabbi or any other offender at 
Allenwood in the absence of a Court Order compelling same. 

4. It is the position of the National Association for Justice that 
kosher focjd for orthodox Jews is not a "matter of privilege" but rather a 
fundamental First Amendment right. 

5. In the past, the Bureau of Prisons has provided kosher food for 
orthodox Jewish offenders who were members of this Association. 

6. The procedure, which National Association for Justice was instru¬ 
mental in perfecting, follows: 

a. The Food Service Super'isor at the institution prepares a 
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Director of the National Association for Justice with offices in 32 
Washington, D. C. National Association for Justice is a non-profit 
organization that assists inmates with administrative and institutional 
matters relating to incarceration. 

2. Rabbi Meir Kahane is a member of this Association and requested 
our assistance with regard to kosher food while incarcerated, in conformity 
with the strict dietary laws of the Jewish faith. 

3. In March 1975, I spoke by telephone with Larry F. Taylor, 
Superintendent, Federal Prison Camp (Allenwood) in regard to kosher food 
for Rabbi Kahane. Mr. Taylor stated that kosher food, as a matter of 
privilege, would not be extended to the Rabbi or any other offender at 
Allenwood in the absence of a Court Order compelling same. 

4. It is the position of the National Association for Justice that 
kosher food for orthodox Jews is not a "matter of privilege" but rather a 
fundamental First Amendment right. 

5. In the past, the Bureau of Prisons has provided kosher food for 
orthodox Jewish offenders who were members of this Association. 

6 . The procedure, which National Association for Justice was instru¬ 
mental in perfecting, follows: 

a. The Food Service Supervisor at the institution prepares a 
government purchase order and enters an agreement with a 

• food outlet for frozen kosher T.V. dinners. 

b. The order is delivered to the institution and stored. 

c. Purchase orde'^s are submitted bi-monthly. 
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7. Based upon my experinece in the field of Corrections, it is tny 
professional judgement that such a procedure as described above would not 
represent an overbearing burden to the Bureau of Prisons. Its implementation 
would serve to protect First Amendment rights and in my opinion, be an 
asset to summary rehabilitation. 



Sworn before me 


this , P ^ d ay of April, 1975 







34 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA", ““ 

* 

- against. - 71-CR-479 

MEIR KAHANE, 

Defendant. 

MEMORANDUM OF LAW IN SUPPORT 
OF MOTION FOR ORDER PROVIDING 
FOR KOSHER FOOD FOR DEFENDANT 

INTRODUCTION 

Pursuant to this Court's order of March 17, 1975, defendant. 
Rabbi Meir Kahane, was sentenced to one year in prison for pro¬ 
bation violation, as adjudicated by this Court on February 21, 

1975. 

At the time of the order of commitment, this Court both 
ordered and assured that the defendant would receive kosher food 
in keeping with his strict dietary requirements and that defendant 
would be allowed to go to religious services in a town nearby his 
place of incarceration were it not possible to compose within the 
prison walls the required assemblage of Orthodox Jewish congregants 
("Minyan"). 

Defendant has filed a motion today requesting that an order 
be forthcoming from this Court requiring that the order of March 


17th be enforced. 
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We request that specific relief be granted along these 
lines to insure that the defendant is not subjected to excessive 
and cruel deprivations while he serves his prison term. 


2 





36 


I 

DEFENDANT'S DIETARY RESTRICTIONS 

Defendant, Rabbi Meir Kahane, is a practicing member of 
the Orthodox Jewish faith. More exactly, defendant is an Ordained 
Orthodox Rabbi - a religious leader, confidant, and teacher. 

Among the tenants of the Orthodox Jewish faith are severe restric¬ 
tions as to the types of foods its adherence may ingest. In 
accordance with laws centuries old they may only eat foods all of 
whose ingredients are deemed "kosher", or "clean", and which were 
prepared under strict rabbinical supervision. While meat and 
meat products are the most obvious foods which must be so super¬ 
vised (from ritual slaughter through final preparation) there are 
numerous other substances ( e.g. fish, fowl, certain cheeses, and 
even candies) which must also pass religious muster, to be deemed 
"kosher", and therefore, edible. Additionally, Rabbi Meir Kahane 
would not be permitted, in accordance with strict Orthodox dietary 
requirements, to eat even kosher foods, where such foods cooked 
in utensils which had previously been used in preparation of non ^ 

kosher food (or "tref", products). 

Without the speedy intervention of this Court, Rabbi Meir 

Kahane will be relegated to a se verely restricted diet consisting 
of on-y those foods which do not have any non-kosher components. 
Such a diet could, quite obviously, not even approach the barest 
essentials of rudimentary nutrition. 
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Jewish law is an ancient, specific, and still viable body 
of requirements by which members of the faith live their day to 
day lives. Due to its age and constant interpretation and re¬ 
interpretation (in much the same way as our own secular law) 

Jewish law has addressed itself to the vast majority, if not all 
the situations which a man might face upon this earth. As to 
the question of whether a Jewish prisoner may eat non-kosher food 
while in prison, the body of Jewish law has answered with a 
resounding "no". Non-kosher goods may be consumed only as a last 
resort, to prevent death. A prisoner is forbidden , by the tenents 
of Judiasm, to partake of non-kosher food unless the preservation 
of his life, threatened by starvation or illness, demands eating 
a specific quantity of non-kosher foods. 

The great Maimonides has said that; 

"One who is critically ill, and medical opinion is 
that he will die unless he eats one of the foods 
forbidden to us by our Torah, should be nourished 
as recommended and- healed with any of the forbidden 
things except idolatry, adultery or murder." 
(Maimonides, Fundalemtals of Torah Law , 5:6). 

As if to underline the feeling and direction of the law, 
the masterful code of Jewish law — the Shulchn Aruch Yoreh Deah 
reiterates that the prohibitions of the Torah, of which the 
eating of only kosher foods is one, may be transgressed only if 
one is threatened with death. Shulchn Aruch Yoreh Deah 147:1. 
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In any given time of the existence of the Jewish people 

tiiroughont history, the great commentators of law and religion 

have been asked to reassess and/or reinterpret the laws. In all 

cases, the laws of the Torah are held as inviolable, save, as 

was sai-d before, in the face of death. In an instruct!cnal manual 

for Jewish soldiers who were conscripted into the Russian and 

Polish armies a legal scholar was to write; 

"(I)f God forbid, you cannot receive any help in 
obtaining kosher food you must write your family 
and exhort .them to sell your clothes and property 
left at home...in order to avoid the terrible sin 
of eating non-kosher food...for this is what we 
affirm twice daily in our Confession o:* Faith, 

'...and ye shall love the Lord thy (^d with all 
thy heart, with all thy soul, and with all they 
possessions' (Deuteronomy 6;5). If you cannot 
get help even from your own household, then eat 
dry bread crusts with your canteen of water and 
rejoice in this great testing to which G-d is 
subjecting you. ...If you be a true hero all your 
days as a soldier, and stumble not into trans¬ 
gressions, and be victorious in this great testing 
of your faith and commitment, and question not the 
actions of the Holy One, Blessed Be His Name, May 
our lot be your lot and your portion (i.e. Heavenly 
rewards) be our portion." (Machne Yisrol, 8:58, 
authored by Israel Meir Hacohen (the "Chofetz 
Chayim")). 

Clearly, under the laws by which Rabbi Meir Kahane is 
required to live his life, he cannot partake of non-kosher food 
while in prison. 


5 








39 


II 

THE LAW ON THIS MATTER 


When faced with a situation which threatens to denigrate 
an individual's First Amendment protection as to freedom in the 

pursuance of his religious beliefs, 

* 

"...the Constitution requires the broadest tolerance 
of religiously based activity and requires public 
officials to take care to avoid inhibiting any 
thoughts or deeds reasonably characterized ss^ 
religious." ( Wilson v. Beame, et al., U.S. District 
Court for the Eastern District of New York,. Weinstein 
D.J., 6/7/74, 74-C-208.) 

In the landmark case of Sherbert v. Werner, 374 U.S. 398, 

83 Supreme Court 1790, 10 Lawyer's Edition 2nd 965 (1963) the 
Court faced the sad dillema of a Seventh Day Adventist, who, 
because she could not accept employment which required work on 
Saturdays, as it was her sabbath, was denied benefits under South 
Carolina's Unemployment Compensation Act. Describing the "door" 
of the Free Exercise Clause of the Constitution as "tight, closed 
against government regulati ai of religious beliefs, the Court 
laid the foundation for future assaults against the First Amend¬ 


ment : 


If a government regulation is to be allowed to float 
ireely in the pool of constitutional protection it 
mst either represent 'no infringement by the State 
)f...Constitutional rights of free exercise, or... 

)e justified by a single 'compelling state interest 
in tne regulation of a subject within the State s 


Llk - -r 

:onstitutional power to regulate. 

It 403, citing NAACP v. Button, 371 
33 Supreme Court 328, 9 Lawyer's 
121 ). 


(374 U.S. 
U.S. 415, 438, 
Edition 2d 405, 
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The appe‘'lant's benefits were quickly granted. 

Mr. Justice Douglas, concurring, examined the case and 

realized it to be a case ".'..of small dimensions, though profoundly 

important." (374 U.S. at 410). (His comments, in the light of 

kindsight, have proved providential. See generally, Shapiro _v^ 

T hompson, 394 U.S. 618, 89 Supreme Court 1322 (1963), where 

Sherbert is cited along with such seminal decisions as Skinn y 

V. Oklah oma and Korematsu v. U.S.). Douglas went on to say: 

" many people hold beliefs alien to the |;"ajority • 
of’oursocie?y - beliefs that are Protected by the 
First Amendment, but which could easi y e 
upon under the guise of 'police' or 
tions reflecting the maDority's views. (374 U.S. 

at 411). 

in V. Rcdqers, 410 Fed. 2d 995 (D.C. Cir. 1969), 

the District of coluitbla Circuit was faced with a somewhat analgous 
request to that of the defendant herein. There, .Muslim prisoners 
sued jail officials of the District of ColurOsia jail on the grounds 
that their First Amendment rights had been abridged by the prison's 
refusal to serve plaintiffs at least one full course pork free 
meal daily. Their claim was based upon a Muslim dietary tenet 
Which prohibits the eating of pork products or food prepared from 
pork derivatives. (Note here that the Orthodox Jewish faith's 

dietary restrictions are far more extensive). 

The District Court granted the defendants' motion to dis 

miss on the .asserted ground that: 
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"(t)he inmate population o£ the District of Col^bia 
Jail is fed a well balanced and wholesome diet, 

+-hat- aonellants may "by refraining from eating 
those things that they consider objectionable practice 

their religion." 

The Court further found that: 

••(t)he diet provided at the ...Jail is prepared with 
n^lpLjal coLideration given to any prrsoner or 
religious denomination." (410 Fed. 2d at 999). 

in declaring that such were not the proper issues to be 

considered in the plaintiffs constitutional claim, thv Court of 

Appeals reversed and remanded the case for further proceedings. 

At issue in such circumstances according to the District 

of Columbia Circuit is a “governmental activity (which) impairs 

individual ability to abide (by) religious beliefs." (410 Fed. 

2d at 1000). In testing the constitutionality of such activity, 

"two demonstrations become essential to its validity". Relying 

on the supreme Court's decision in Sher^, the Court set down 

the following two-fold test! (footnotes omitted): 

"The first is a clear that 'any incidental^ 

burden on the free exercise of rest in 

(is) justified by a =°mpelling state interel 
the regulation of a subject within the State 
constitutional power to regulate ... 

on this score, "only' the gravest abuses endangering paramount 
interests give occasion for permissible limitatiors" on free 
exercise. The second is an equally convincing showing that 
"PC alternative forms of regulation could combat such abuses with¬ 
out infringing First Amendment rights." For "even though the 
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governmental purposes be legitimate and substantial, that purpose 
cannot be pursued by means that broadly stifle fundamental'personal 
liberties when the end can- be more narrowly achieved. However 
attractive the end to be achieved, the means employed must hoard 
First Amendment values." While the Barnett court remanded the case 
for further finding regarding the practical problems that may be 
involved in complying with plaintiff's request and whether the 
governmental purposes and operations could be pursued and satisfied 
"by a means that (less) broadly stifle fundamental personal lib- , 
erties," Shulton v. Tucker, 364 U.S. 479 (1960), the Court made 
clear that absent some overriding administrative impossibility, 
an accommodation would have to be made to satisfy the plaintiff's 
religious needs. 

The Fourth Circuit discussed t\e Barnett case and the basic 
doctrine at substantial length in Ross v. Blackledge,^ 477 Fed, 2nd 
616 (4th Cir. 1973), where it concluded that a full evidentiary 
hearing should be held to determine whetner and how a prison must 
"provide some form of alternative diet" to those inmates whose 
religious scruples inhibit them from eating the usual menu. The 
standards set by the Fourth'Circuit was that- the Sta^ Department 
of Correction was obliged to show "clearly" that "an adequate 
ration" was available to Muslim prisoners. (477 Fed. 2nd af619). 
That standard must govern here. 
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indicates that mandatory , not merely prohibitory, relief is often 
appropriate. 

Though detenticn necessarily results in the forfeiture of 
certain rights and privileges commonly exercised in a free society, 
based upon what the Supreme Court has termed "a retraction justi¬ 
fied by the considerations underlying our penal system," Price 
V. Johnston, 334 U.S. 266 (1948), courts have not hesitated to 
intervene where prison officials have unreasonably attempted to 
curtail the practice of religion by prison inmates. Cooper v. 
Park, 278 U.S. 546 (1964); Walker v. Blackwell, 360 Fed. 2d 66 
(5th Cir. 1966); Pierce v. LaVallee, 293 Fed. 2d 233 (2nd Cir. 
1961). Even those who have been convicted remain "persons" under 
the Constitution. M.G. Hermann and H.G. Haft, Prisoner's Rights 
Source Book, S.A. Bass, First Amendment Rights 70 and Improving 
Conditions in Pretrial Detention Facilities, 126 (1973), cited 
with approval in United States of America, Ex Rel Manicone v^ 
Corso, United States District Court for the Eastern District of 

New York, Weinstein, D.J., 11/8/73, 73-C-1389. 

In an instance such as this, where defendant seeks only 
"a modest degree of official deference to (his) religious 
obligation" Barnett v. Rodgers, s upra , at 1003 the onus is to 
be placed upon the State to demonstrate the impediments that 
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may stand in the way of accommodation of the defendant's observance 
of his dietary mandate have some c ompelling justification. 

VJhile it is the State's burden to show a compelling State 

interest when that interest is formented by trodding upon the 

First Amendment rights of an indivual, the task of the government 

does not stop there. The government must still show that there 

are no other means available to carry forth its purpose. A 

"statute which imposes a substantial burden on protected First 

Amendment activities,...must achieve its goals by means which 

have a 'less drastic' impact on the continued vitality of First 

Amendment freedome." ( United States v. Robel, 389 U.S. 258, 268, 

88 Supreme Court 419, 426 (1967). 

"(E)ven though the governemtal purpose be legitimate . 
and substantial, that purpose cannot be pursued 
by means that broadly stifle fundamental liberties 
when the end can be more narrowly achieved." 

( Sheldon v. Tucker , 364 U.S. 479, *488, 81 Supreme 
Court 247, 252 (l'960) . 

In a case such as this, with substantial First Amendment moment, 
the burdens and responsibili ^'ies of the government are crystal 
clear to wit to show an interest which is nothing short of 
compelling; to then couple with that interest means which are 
chosen so narrowly as to offer no less drastic an alternative 
to the offending action. 
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lii 

JEWISH RELIGIOUS, PHILOSOPHICAL, MORAL 
AND LEGAL SOURCES FOR THE DEMAND FOR 
'.OSHER FOOD FOR JEWISH PRISON INMATES. 

BACKGROUND 

Advocacy on behalf of kosher food for Jewish inmates, had 
its most recent genesis with the incarceration of Avraham Hersh- 
kovits. While the Hershkovits case and the present one of Rabbi 
Meir Kahane are instances of Jewish prisoners who receive publicity, 
it goes without saying that the needs and demands of kashiruth 
apply to all Jewish prisoners. As the memorandum on constitutional 
rights will show, the right to observe, and the freedom not to 
violate Jewish dietary laws is a constitutional right of the 
Jewish prisoner. It is most saddening to hear the government pro¬ 
secutor state that Jewish inmates must accept the status quo; or 
when in Rome they must do as the Romans. Another variation of th.s 
argument is the pandora's box it creates with other religious 
groups. Moderate needs of 4,000 years of Jewish history are 
being penalized because of administrative inadequacy concerning 

these demands. 
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According to the bon mot, Tarryton smokers would rather 
fight than switch. In a serious sense, Jews have often chosen 
to fight than switch. Indeed, the example par escellance in the 
battle of religious freedom is that of Chanukah. Most Jews, who 
do not observe the kashruth laws, do not realize that the mighty 
Maccabees took to battle.after the aged Mattathias slew the 
Hellenist because the latter attempted to force Mattathias to 
eat pig. The Book of Maccabees relates, "Nevertheless, many 
in Israel were firmly resolved in their hearts not to eat un¬ 
clean food. They preferred to die rather than be defiled by 
food or break the holy covenant, and they did die". Book of 
Maccabees, Chapter I). 

The subject of this presentation is to show, in capsule 
form, the religious, philosophical and moral basis of the Jewish 
dietary laws. Our sources will be the Bible, Talmud and the 
Code of Jewish Law, and latter day Jewish authorities. 

The Jewish dietary laws are a fundamental part of the 
divine legislation and their observance has decisively moulded 
the collective character of the Jewish nation. It is an accepted 
principle of jurisprudence and legal philosophy that in dealing 
with the purpose or motive of a given law (ratio legis) one must 
bear two fundamental rules in mind. The first is that unless a 
code of law itself states the underlying idea of a law, any 
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thsor'y about that idaa always remains conjecture. The other 
rule is that the binding force of a law is always independent 
of its ratio legis, whether directly expressed or assumed. 

If this is true of laws which are man-made, it is all 
more so with a code of law which is of divine origin. The true 
relationship between the Laws of the Torah and their underlying 
ideas has been the subject of much deep thought by Israel's sages 
ever since the Revelation at Sinai, covering the periods of the 
Halakhic and Aggadic Midrashim, the Talmud, the Geonim, the 
mediaeval Halakhists, Jewish philosophers and mystics, the 
Hassidic thinkers of the later Middle Ages, the moralists of the 
Mussar movement, and those Jewish thinkers of the last century 
and of our own time. 

"There are three possible methods of approach in 
dealing with the underlying ideas of Jewish laws; 
the ethical, the mustical and the symbolical. In 
Talmud and Midrash, we find all three methods 
combined. Among later Jewish philosophers, 
Maimonides is the principal exponent of the ethical 
method; the Jewish mystics (Kabbalists) are, of 
course, mainly concerned with the mystical way of 
explaining the commandments; and the outstanding 
modern representative of the symbolical method is 
Samson Raphael Hirsch (1808-1888). 

The ethical interpretation of the laws is the 
simplest. It is based on the conception that ail 
divine laws have one aim; holiness, i.e. the moral 
perfection of man. This aim is explicitly stated 
in the Torah; 'that thou remeniber and do all My 
commandments and be holy unto your God . (NUM, 

XV, 40) . 
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"According to the mystical exposition, the laws of 
the Torah have an effect not only on the character 
of the persons who observe them, but also on the 
harmony of the Universe. The effect of fulfilling 
a commandment extends, according to the mystical 
conception, to the furthest reaches of the Universe. 
Every Mitzvah (commandment) is thus an event of 
cosmic importance; and as the laws of the Torah are 
the means of establishing and preserving the harmony 
of* the Universe, every observant Jew becomes a co- 
operator with God in the drama of history and the 
guidance '•f the world. This interpretation of our 
laws is common to all Jewish mystics from the Zohar 
down to the latest exposition of Hassidism. 

The symbolical interpretation starts from the 
psychological experience that abstract ideas are 
not always the best educational means of influencing 
human behaviour. A symbol, i.e. a visible sign, 
representing an idea, has proved a much more effective 
way if directing human conduct than theories un¬ 
reflected in any tangible form. 

The Torah itself makes ample use of such symbols. Even the 
verse quoted above (NUM. XV, 40)which is uslally taken as the 
basis of the moral interpretation of our laws, is a symbol. 
Fringes. It is by looking at the Fringes that we are expected 
to "remember all the laws of God and do them". That the mere 
sight of fringes of wool as well as of other symbols can have such 
an effect on man, is in itself demonstrative of the import of 
symbolic representation. Samson Raphael Hirsch explained in this 
wa^ many of our laws and observances, particularly Circumcision, 
Fringes, Phylacteies, the sacrifices and the Sanctuary. "The 
symbol is, of course, only a means to an end; and this end is 
again the attainment of holiness, that is moral autonomy. 

(Dayah Grunfeld, Jewish Dietary Laws). 
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It is interesting that one of the reasonf or goals of 
incarceration is ~ehabilitationf molding of character, teaching 
of discipline, and teaching one to respect the laws of society, 
including universal God given laws embodies iii the latter, respect 
for the right and property of others, respect for the prisoner's 
own moral and self dignity; all of which will enable the prisoner 
to lead a more complete life upon release. The policy of the 
Bureau of Prisons runs counter to this in all respects, vis a vis 
kosher food, and besides the primary Jewish religious and American 
constitutional basis for their need to change policy, there exists 
psychological, sociological and social work ideas interwoven with 
Jewish tradition which demand redress to the present situation. 

The Torah, or Jewish conception is that food is not only 
a means of keeping the body alive physically, but that it has an 
influence on the intellectual and spiritual makeup of the human 
personality. The partaking of food, therefore, has not only a 
psyciological, but also a moral and religious significance. 

According to prevalent conceptions about religion, it is mainly 
concerned with the spiritual" side of man's existence, with 
prayer and worship in the House of God. The outward frame of 
a man's life, his so called wordly activities and especially such 
"trivialities" as food and drink have little to do with spirituality 
and man's moral advancement. 
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The Jewish attitude is different. 

"Few people have given a thought to the strange 
pnehomenon that the holy tongue, the classical 
language of the Torah, has not even a word for 
religion. This seemingly strange phenomenon is 
very significant for the philosophy of the Torah 
and its attitude to life. The Torah does not 
use the word religion because to the Torah every 
facet of human life, even the smallest and appar¬ 
ently trivial, is potentially a sphere of religion. 

To set aside a part of life and call this the realm 
of religion is the very negation of the philosophy 
of the Torah. Indeed, it borders on blasphemy 
because it implies that there is a sphere of life 
from which God and His laws are excluded. . In the 
world-view of the Torah, 'religion' should embrace 
the whole of life in its personal economic and 
social aspects. It is a fundamental religious 
error to try to 'localize' God in a house of worship 
or in a house of learning. To be religious does not 
mean primarily to pray, although prayer is an 
essential part of religion; nor is it enough to 
study the Torah unless its teachings are applied in 
all spheres of everyday life. To be religious 
means to the faithful Jew to conceive of all human 
activities as falling within one scheme, the 
character of which is determined by the all-embracing . 
laws of the Torah. That is why we speak of Torat 
Hayim, the Torah of Life. The unity of life is 
as important an axion in the religious view of the 
Torah as the unity of God. Life is one and in¬ 
divisible; and no aspect of life, individual or 
collective, devotional or commercial, is outside the 
rule of God and His law. A holy nation means in the 
philosophy of the Torah not a nation which is ruled 
by a priestly caste but a commonwealth where every 
home is a temple and every table an altar; where the 
fields and the meadows, the workshops and market¬ 
places, the offices, homes and kitchens, are just 
as much the scenes of divine service as the house 
of worship and the house of study. And that is why 
the laws of the Torah are not limited in their scope 
to what is usually called the 'religious' sphere 
but are concerned with the commercial and social 
life in the same manner as with prayer and character 
training. This is the meaning of the Scriptual 
passage quoted above: 'In all thy ways acknowledge 
Him' (PROV. Ill, 6) on which, in the view of the 
Jewish Sages, all the essentials of the Torah depend. 
(See BER. 63a). 
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To the superficial observer it seems that men who 
no? ??e? the law are freer than the law-abiding 

ten, because they can follow their * 

;iSsr=rie!'bonda,e, they are =1--= f 
i"a5:iSri;ane?prt!ln^?rorthrt;ranny of animal 

?o^"thr 

Lcord with the law'. X(AB. VI, 2 .) Thus the 
fundamental idea of Jewish ethics, ^ 

inseparably connected with the idea of law, and 

the Letary laws occupy ^ basis 

that system of moral discipline 
of all Jewish laws. 

There is hardly a precept of the whichj^ no^^ 

rn“?L''wa5 teloh'rresLrTnTthic; ^nners .orals, 

. or good taste. ™is rs^especrally^^.rue o^ 

rive^f^om^th; study and practice of these laws rs 
an abhorrence of yiolence and cruelty. 

•Since the desire of procuring good J®their^^^ 

th^Ilaying of animals, the Law that therr 

death shoulj the basest possi e,^ p^„„^euch of 
ra^h^Sntlls we^?i^r4 ^fonowLg beautiful and^ 

li-tifi-tC^ F-for^J i;Pp/-°£elJrrSJrUng 

pain on any living being. , . j thou, 0 Lord, 

an animal the benediction ^ commanded 

r crnLi^iin^tuL^flaughter, • must always be 
recited.'** 


Maimonides, 

*Nachmanides 


Guide, III, 48* . . 

Commentary to Leviticus. 
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■•The Jewish method of slaughter is the most humane. 

The Torah insists that no act of cruelty be coimitted 
against an animal also when it is not 

but otherwise intended for food. Thus ^ 

from a living animal may not be eaten. The prohibition 

is calculated to minimize the probability 

commission of this atrocity, for it is 'isually when 

one is exceedingly hungry and wishes 

that one may resort to such cruelty. 

permitted to eat it, it is less li e ^ • g 

tear the limb merely for sport. Even the feelings 

ofan animarmust be spared, and a '"•“ther and its young 

may not be slaughtered on the same day 

28) . The reason for this restraint is to . 

impossible to kill the young in the * 

■For the pain of animals under such circ^stances is 

ve?5 gria?. There is no difference in 

tweL the pain of man and the pain of any ^^her living 
beinr, since the love and tenderness ®^ 
her young is not a product of reason but 
imagination; and this faculty is 

in man but in most living beings. t 

Guide for the Perplexed, Part II, Chapter XLVIII). 

Man should try to keep HencJ^^^^ 

as Dossible, for seeing leads to imitation. Hence 

the wild beasts which prey viciously upon °"® ^^® ' 
and birds of prey such as the ^awk or the vulture, 
may not be eaten. 'The ossifrage, 

•is a cruel bird, dropping its 

height to dash them on the stones below; P®^;^®®*^ 

prejs on its own flesh; hence they are 

?nsL’’ch as these birds and animals can ^^rdly be 

domescicated, the only reason °^® their 

about would be for food. The prohibition of their 

SS fcr this purpose is efA 

entirely from sight. It is also shameful to eat 
bid boiled in its mother's milk. There is a kind of 
cruelty in the act akin to killing young before 
eyes of the mother, or taking the birds from the t 
without first sending the mother away, 

Exodus XXIII, 19). The real concept of \ 

not lie in the mere infliction of pain. That is but 
a specific example of cruelty. There is a divin y 
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established order in the universe. To divert the 
natural course of things into improper channels, 
to interfere with natural processes, or to forcibly 
join root and branch which God separates, is cruelty. 

[Even though an animal may belong to the class designated as 
fit for food, 'it may not be used in all cases. An animal pre¬ 
maturely born cannot be rendered edible by slaughter. Hence, 
unless it is known with certainty tha*- the young were carried 
the full number of months, it is forbidden to slaughter them un¬ 
til the eighth day after their birth, when by virtue of their 
survival they may be presumed to be maturely born, without further 
investigation. (Sabbath 136; Hullin 51b; Y.D. 15, 2. In the 
instance that the father of the young is known, he too may not 
be slaughtered on that day. (Hullin ibid.; Y.D. 16, 2. This is 
a rabbinic ordinance.) If by chance or design it should happen 
that parent and young were killed on the same day, the one killed 
last should not be eaten by the slaughterer until the morrow, 
so that he may not profit by his haste. Tur Y.D. 16. An animal 
on the verge of death cannot be made fit to eat by killing it 
in the prescribed manner. Hullin 37a. In slaughtering a sick 
animal its reflexes after the cut should be observed. In a cow 
or a beast, flexing of the flreleg or hindleg is considered 
sufficient evidence of vitality to validate the killing; but 
in sheep or goats the mere stretching of the foreleg is not 
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sufficient indication of life. {Ibid. Avodah Zarah 16a Y.D. 61.) 

If no reflexes are observed the animal is considered as carrion. 
(Ibid. Avodah Zarah 16a Y.D. 61). Although it is legally permitted 
to eat flesh of an animal that has shown the marks of vitality 
upon slaughter, pious people refrain from eating anything which 
has been killed out of fear that delay in its slaughter would 
result in an early natural death.) (Y.D. ibid., Ramah). 


"The natural state of the human being is what 
psychologists call 'proper adjustment to the 
environment.' The infliction of pain causes a 
maladjustment of the animal, and hence is for¬ 
bidden as cruelty. Likewise, seething a kid in 
its mother's milk is forbidden because it is an 
unnatural process, a mingling of the milk intended 
by the mother for the child with the flesh of the 
mother - a mixing of 'root and branch'. (Abarbanel, 
ibid.) The Jewish definition of cruelty extends the 
concept to the vegetable world as well. It is just 
as cruel to plant two kinds of seeds together or 
to graft two kinds of trees together, as to force 
two species of animals to enter into sexual connec¬ 
tion. All of these cruelties are equally forbidden 
by the Torah. In order that the fruit of cruelty 
be not enjoyed, it is forbidden to use the fruit 
which grows from a crossbrrreind of the grapevine 
with grain. Young must be left seven days with the 
mother before they may be taken away and offered 
as a sacrifice to the Lord (Lev. XXII, 27). LiKe- 
wisc, the tree must not be robbed of its fruit the 
first three years; but on the fourth year the fruit 
may be eaten at a joyous celebration before the Lord 
(Lev. XIX, 23-25). Thus the dietary laws serve to 
inculcate a host of moral lessons, especially with 
reference to abstinence from cruelty." (Ibid. 
Grunfeld). 
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What deeper and more meaningful basis for effecting good 
behaviorl Adherence to Jewish dietary laws, and understanding 
what they mean, is a form of behavior modification. Besides 
violating the Jewish prisoner's religious and civil rights, the 
abrogation of Kashruth observance feeds into all behavior models 
that the prison system and society is attempting to combat. 

The first law in human history was a dietary law. (Genesis 
II^ 15-17). This fact is significant in contemplating the nature 
of the dietary laws, and tlie nature of all Law as an instrument 
for the raising of man from mere sensuality to his human calling. 
Being composed of body and soul, of a transient and an eternal 
element, there must always be a tension in man which can lead to 
a permanent diachotomy and a plit in the hxmian personality. The 
Jewish task is to establish the inner harmony and the religious 
reality of man. Since man is neither only soul nor only body, 
but both joined to each other, both these constituent elements 
within man must be related to God, each in' a manner adequate to 
its own nature. The Mitzvah, the deed prescribed by religious 
law, is the means of overcoming the dualism of man's nature and 

creating harmony within him. 

In man's quest for a criterion Ly which to discriminate 

between good and evil, he needs the guidance of God. The moral 
conscience embedded in each human breast which may be called the 
inner Revelation is in itself no sure guide. It needs as its 
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compliment the outer Revelation which was given to mankind as a 
whole in the universal code o£ the Seven Noahide Laws, and to 
Israel as God’s chosen instrument for the development of Mankind, 


in the Sinaitic laws, the Written and Oral Law. 

The historic mission of the Jew in the world which demands 

the preservation of the identity of the Jewish people, is safe¬ 
guarded by such laws as those regulating Kashruth. 

It is impossible here to present all or even a representa¬ 
tive amount of the myriad of practical details and observances 


relating to the laws of Kashruth. Rather, we will present general 
categories and give various examples which will indicate the 
obvious, that food prepared in i t s present manner in any ££1^ 
kitchen, is non-kosher, and that Jewish La^— forbids the Je _ 

to partake of such food. 

The dietary laws may be classified into the following 


categories: 

I. Which animals are permitted for food; which are not. 

II. Which parts of the animal are permitted; which are not. 

III. Conditions under which permitted animals are prohibited 


IV. Method of slaughtering animals which should serve as 
food. 

V. Food-substance compounds which may not be eaten. 

VI Relationships of mixtures of the permitted and the 
forbWden, and the vessels which have absorbed 
forbidden food. 
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Before a knife is used for killing an animal, it must be 
examined along both edges. The examination is made on the finger¬ 
nail, which is cartilagenous likexthe windpipe, and on the flesh 
of the finger, which is soft like the oesophagus. If the slightest 
dent is observed, the knife is not used (Tractate Hullin 13a; 

Yoreh Deah 18, 9). An egg upon whose yolk a blood spot occurs 
should not be used (Yorek Deah 68). The Torah'is very insistent 
in its demands that no blood vhatsoever be eaten. The first step 
toward the removal of the blood is the excision of a number of 
larger veins. If the flesh should be boiled without the removal 
of these veins, the contents of the entire pot, and the pot 
itself, become "trefah" or unfit (Yoreh Deah 65). The meat should 
be soaked for about a half hour (Yoreh Deah 69). Soaking too 
long should be avoided, the meat soaked twenty four hours is 
considered as having been pickled with its blood and becomes 
inedible (Yoreh Deah, ibid.) Neither very fine nor very course 
salt should be used. Every side of the meat should be salted. 
Should it happen that meat was salted on one side only, a competent 
rabbi should be consulted. If this was not noted until after 
cooking, the whole contents of the pot are unfit for use (Yoreh 
Deah 69; 3,4). Separate pots should be kept for cooking meat 
and milk respectively (Tractate Avodah Zarah 766; Yoreh Deah 
93, 1). Meat cooked in a pot in which milk had been cooked, is 
inedible. The pot may not be used again either for milk or 
meat until purified (Yoreah Deah ibid.). 
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Vegetables cooked in a milk pot unused for twenty-four 
hours previously, into which a meat spoon used within twenty-four 
hours has been thrust, should be eaten in meat dishes, and the 
pot purified before further use. In case the pot has been used 
within twenty-four hours, but the spoon has not been used, the 
vegetables should be eaten from milk dishes, and the spoon set 
aside (Y.D. 94, 1). Milk and meat dishes should not be washed 
together. If the two, both used within twenty-four hours and 
soiled with fat and milk, are washed together in hot water, they 
mutually make each other trefah (unfit) and must be purified 
(Y.D. 65, 3). Bread should not be kneaded with milk, lest it be 
eaten with meat, nor with fat, lest it be eaten with cheese. If 
this rule is overstepped, the bread should be destroyed, and not 
used with either. (Tractate Pesachim 30a; 76b; Y.D. 67, 1; 97, 3) 
It is self evident based on the above small abstraction 
of Jewish dietary laws, that an observant Jew cannot eat or drink 
anything hot in a prison, certainly not if the utensel is not 
physically clean and unused for twenty four hours. No meat 
products may be eaten. Vegetables .cooked alone in prison pots 
are inedible . Baked goods prepared ih utensils previously used 
to bake non-kosher items, washed with non-kosher utensils, or 
containing no non-kosher ingredients, but using •non-kosher 
grease, are unfit. 
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CONCLUSION 

The Jewish inmate who eats almost nothing is not on a 
hunger strike. On the contrary the Jewish imperative is to 
care for the body. It is prison officials who will not provide 
this basic hun^an need, in conjunction with Jewish law as mandated 
by the Bill of Rights, to the prisoner. If a Jew goes to Yankee 
Stadium and must discipline himself not to partake of a hotdog, 
and go hungry, that is his right. He can either bring his own 
kosher food, or not attend. Glaringly this is not the case in 
prison. One cannot bring his own food, cannot leave, but never¬ 
theless is asked to violate a 4,000 year old imperative of Jewis h 
tradition. It is clear that one must violate these laws, ifjlil 
life is in danger . This means the court and t he prison s are 
demanding this of the J ewish inmate.. Prison, however, does not 
dictate Jewish religious or moral practice. One of the great 
mediaeval rabbis, the Maharam M Ruttenberg, was put in ja' 
a large ransom asked for him. The community was willing to pay 
this. Refusing to set,a precedent and cause this to reoccur, the 
rabbi chose to remain in jail until his death many years later. 
The rabbis of the Talmud foresaw the criticism on dietary laws 
thousands of years ago when they said that "the evil inclination 
in man is turned against the dietary laws, and non-Jews find 
■them strange" (of Sifra on Lev. XVIII: 4, and Yoma 67b). 
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REQ UIREf^ENTS FOR STUD Y| PRAYERf 
SABBATH AMD HOLIDAY OBSERVANCE. 

. SOURCES , ; 

(1) It is a Biblical precept that a Jew engage in Torah 

study both by day and by night (Maimonides, liaWa of Torah Study, 

1 , 8 ). • ; 

(2) It is a Biblical precept to pray daily. One should 

not pray individually as long as he can pray with a minyon 
(quorum of ten). He who does not pray with the congregation is 
'• considered a bad neighbor (Maimonides, Laws of Prayer; 1,1,8,1). . 

(3) Moses instituted public Torah readings on Mondays, 
Thursdays, Saturdays, New Moons ai>d on Holidays (Orach Chaim; 

139, 1,2). It is a commandment to provide a proper place for the 
Torah Schroll (Maimonides, Laws of the Torah Scroll; 10,10). 

(4) It is a Biblical comnumdment to sanctify the Sabbath 
and Holidays, over a cup of wine, when it begins and when it ends 
(Maimonides, Laws of the Sabbath, 29). Biblical, Talmudic and 
Rabbinic Law require a Jew to brea}c bread over two whole bread 
twists (Challot), or two whole raataoh. This is required for all _ 

three Sabbtth meals (Aruch Hashulchon, 244, 1). ' 

(5) A Jew may not perform on the Sabbath any of the 
thirty-nine proscribed categories of work. This includes writing, 
turning on and off of electric lights, carrying from building to 
building, traveling by car, heating food on the stove not proper¬ 
ly afixed before the Sabbath and opening cans — this should bo 
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done before the Sabbath (“The Sabbath", Dayan Dr. I. Cmiofeld). 
SUMMARY 

Judaism is not a religion of ignorance. The greatest 
conanandment is the inq;*erative to study Torah. Therefore, a full 
range of Jewish books and study time must be made available. 

At a minimum. Sabbath ar.d Holiday communal prayer, with the 
reading of the Torah Scroll is vital. A separate room must be 
designated as a Jewish chapel. An ark must protect the Torah 
scroll. The Sabbath has special prayers, ritual foods and 
beverages, and a prohibition from certain types of labor. 

Religious articles for daily use are the prayer shawl and 
phylacteries. The other holiday observances dictate t^« follow¬ 
ing: blowing of the ram*s horn, the use of the citrou and palm 
branch, eating in a succah (booth), lighting of the Chanukah 
menorah, reading the Megillah scroll, eating matzoh and abstain¬ 
ing from all leaven bread products. There are five fast days, 
in addition to Yom Kippur. Prayers are recited three times dailyi 
morning, afternoon and evening. The head mcTSt be covered at all 
times. During major national moximing periods, one may not shave. 

INFRACTIONS 

Recently a rabbi was put in solitary at Allenwood, for 
refusing to turn off a light on the Sabbath. At Allenwood, two 
yoars ago, Jews we.Te reguired tc ’iray in a Christian chapel. 
vmiT* years ago Avroham Hershkovits was put in solitary, and then 
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forcibly shaven, he had refused to shave daring a Jewish period 
of national spurning. For a brief tis» at Danbury, Mr. Bersh- 
kovits was put in solitary, for refusing to remove his skull cap 

while working in the kitchen. 


mote: we are presently in a Jewish Holiday of mostning which 

continues into this month of April. The Defendant Babbi 

Meir Kahane cannot shave during this period. 

There are several Holy Days which continue in the 
summer. The beginning of Rosh Mashano is on or about 

September 6, 1975. 


f 
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CONCLUSION; 

For the foregoing reasons, this Court should enter an 
order reiterating and mandating the items outlined in its order 
of March 17, 1975, i.e. that the United States and its agents 
be directed to.make available to the defendant. Rabbi Meir Kahane 
kosher food, acceptable to the Orthodox Jewish tenets, and if 
there is not a minyon available in the institution and if there 
be a reasonably close synogogue that the defendant be allowed to 

go to religious services there. 

Dated: April 11, 1975 

Respectfully submitted, 

BARRY IVAN SLOTNICK 
Attorney for Defendant 
233 Broadway 
44th Floor 

New York, New York 10007 
(212) 233-5390 


-/ 3 /- 







64 


I 

I 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW Y(JRK 


X 


UNITED STATES OF /AMERICA, 
- against - 
MEIR KAHANE, 


Defendant. 


X 


71-Cr-479 




SUP PLEMEN TA L MEMORANDUM OF LAW 

i 

j 

il 

i| 


Submitted by, 

BARRY IVAN SLOTNICK 
Attorney for Defendant 
233 Broadway 
Forty-fourth Floor 
New York City, New York 
10007 

[212] 233 5390 











A 


65 

REGULATIONS DESIGNED TO DEFEAT 
THE PRACTICE OF JEWISH ORTHODOXY 

There is liO question that the First Amendment takes pre¬ 
cedence over all regulations which are found to be in conflict 
with it. Cantwell v. Connecticut, 310 U.S. 296. Therefore it 

is the FirFt Amendment standards which we must first look to in 

* 

determining whether the defendant's right of religious freedom 
will be violated by the Bureau of Prisons. 

The First Amendment standards indicate that any incidental 
burden on the petitioner's exercise of his religion can only be 
justified by a compelling state interest in the regulation of a 
subject within the state's power to regulate. Sherbert v. Verner, 
•374 U.S. 398, 403; Wisconsin v. Yoder, 406 U.S. 205, 220. 

Therefore the final and last argument proposed by the govern 
ment might be that the Bureau of Prisons' attitude has not been 
contravened by the First Amendment due to a balancing of the 
particular values. We contend that in striking this balance one 
must look at three important elements; (1) the importance of the 
secular value underlying the regulation; (2) the degree of 
necessity that the regulation bears to that value; and (3) the 
impact that an exemption for religious reasons would have on 
the program carrying out the regulation. Giannella, Religious 
Liberty, Non-Establishment and Doctrinal Development, Part 1.,’ 

The Religious Liberty Guarantee, 80 Harvard Law Review, 1381, 


1390 . 
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Obviously, the position taken by the government severely 
violates the constitutional rights of the petitioner pursuant 
to the First and Eighth /une’idments. 


Cantwell v. Connecticut, 310 U.S. 296, 309. 

The solution to the problem presented herein is apparently 
answered in Sherbert v. Verner, 374 U.S. 398, 403, 404, where 
Mr. Justice Brennan speaking for the Court said: 

"Plainly enough appellant’s conscientious objection 
to Saturday work constitutes no conduct prompted by 
religious principles of a kind within the-reach of 
state legislation. If, therefore, the decision of 
the South Carolina Supreme Court, is to withstana 
appellant's constitutional challenge, it .®. 

either because her disqualification as a beneficiary 
represents no infringement by the state of her 
constitutional rights of free exercise, or because 
any incidental burden on the free exercise of 
appellant's religion may be justified by a 
state interest in the regulation of a subject within 
the state's constitutional power to regulate... 

( NAACP V. Button, 371 U.S. 415, 438). 

"Here not only is it apparent that appellant's de¬ 
clared ineligibility for benefits derives solely from 
ti^pracUce^of her^eligion, but the Pressure upon 
her to forego that practice is unmistakeable. The 
ruling forces her to choose between 
precepts of her religion in order to accept ^ork, 
on the other hand. Governmental imposition of such 
a choice puts the same kind of burden upon the free 
Lercile ofreligion as would a fine imposed against 
appellant for her Saturday worship. 


The United States Supreme Court stated in Wisconsi r^ 


V. Voder, 


406 U.S. 205, 214: 


"It follows that in order for Wisconsin to compel 
school attendance beyond the 8th grade against th 

claim that such attendance n:ust 

practice of a legitimate religious belief, it must 
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appear either that the st.'te does not deny the 
free exercise or religious belief by its require¬ 
ment, or that there is a state interest of sufficient 
magnitude to override the interest claiming pro¬ 
tection under the free exercise clause." 

Here, no one should force an individual to go against the 
very b asic precepts of his religion because it may cause a con¬ 
venience to the state. "Government imposition of .such a choice" 
clearly would cause the defendant to become extremely ill and 
would put upon his free exercise of religion "the same kind of 
burden...as would a fine imposed against" him for his mode of 
worship (see Sherbert v. Verner , supra , p^ge 404). 

The burden attempted to be placed upon the defendant s 
exercise of religion cannot be justified by any compelling state 
interest which would cause the defendant such harm, pain and 
suffering. Furthermore, obviously an interference with his 
First Amendment rights. 

In view of what has been stated heretofore there cannot 
be a conclusion which will allow for a "balance'.’ because if one 
looks at the particular values it becomes a difference between 
life and possible physical and moral death to the defendant. 

The standard applied is the "compelling state interest". Under 
this standard Rabbi Kahane should not only receive kosher food 
but should be allowed to pray pursuant to the dictates of his 


religion. 
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Th6 reason for kosher food at this point should be n\ost 
obvious. 

The allowance of proper prayer is not in violation of a 
compelling state interest - due to the fact that it has been 
conceded by all that the rabbi is to be sent to a minimum 
security institution and is to receive privileges of going into 
the "town".. Therefore, the reason for the refusal of the Bureau 
of Prisons to follow the dictates of this Court s orders is 
obviously arbitrary, capricious and a violation of the defendant s 
constitutional rights. 

Under the compelling state interest test, even if there 
is a possibility that the practice of religion might encumber 
the state "it would plainly be incumbent upon the...(the 
petitioner) to demonstrate that no alternative forms of regula¬ 
tion would combat such abuses without infringing First Amendment 
rights" ( Sherbert v. Verner , 374 U.S. 398, 407, supra). 

The appended affidavit of Ben B. Weintraub indicates the 
simplistic process whereby kosher food has been provided. 

The furlough program allows petitioners, prisoners and 
defendants out for the purpose of rehabilitation, etc. Presently, 
the defendant Rabbi Meir Kalianc is at a half-way house where 
ho is able to leave for meals and to pray. How would his sudden 
incarceration violate the entire prison system - if he were 
allowed to leave so that he could properly practice his religion? 
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Under the circumstances of this case the attitude of the 

government is outwardly outrageous. However, the law is clear 

and the defendant should be allowed what he and others have 

and are receiving - (1) kosher food and (2) supervised furloughs 

if necessary for the purpose of practicing his religion. 

"It is. basic that no showing merely a rational 
relationship to seme colorable state interest 
would suffice, in this highly sensitive con¬ 
stitutional area, '(o)nly the gravest abuses, 
endangering paramount interests, give occasion 
for permissible limitation' ( Thomas v. Collins. 

322 U.S. 516, 530)." Sherbert v. Verner , supra , 
page 406. 

Here, as in Sherbert,"no such abuse or danger has been 
advanced" (supra, page 407). 

The First Amendment forbids the state not only to avoid 
legislating against a constitutional exercise of liberties but 
also forbids the state to penalize the free exercise of religion 
Sherbert v. Verner, supra, 406 . But it also der^_es to the State 
the right to say what is a cardinal principle and what is a 
subordinate principle of the defendant's religious faith. (See 
West Vir ginia State Board of Education v. Barnette, 319 U.S. 624 

642. 

"If tliere is any fixed star in our const.\tutonal 
constellation, it is that no official,high or 
potty, can prescribe what shall be orthodox in 
politics, nationalism, religion, or other matters 
of opinion or force citizens to confess by word 
or act their faith therein." (W?.st__V^rginiaSta^ 
Board of Education v. Barnette, supra, page 642). 
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It is barbaric that the government desires to cause an 
individual further pain and suffering other than the deprivation 
of being from his family - as a result of his incarceration. 

It is unrealistic, unconstitutional and un-American to indicate 
that a man can be further punished because he has certain strict 
religious beliefs. Especially, since his beliefs and his practice 
of religion can be easily provided for by the state. Note that 
all New York institutions, including prisons, provide 

Kosher foQd for residents, and that Federal prisons provide 
Kosher food for inmates on holidays. 

Yours, etc., 

BARRY IVAN SLOTNICK 

Attorney for the Defendant 

233 Broadway 

Forty-Foupth Floor 

New York City, New York 10007 

[212] 233-5390 
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PRELIfVINARY STATEMENT 

On February 21, 1975, this Court found the above-named 
Defendant to be guilty Of the crime of probation violation and 
sentenced Rabbi Meir Kahane to one year of incarceration. On 
March 17, 1975, an application was made before this Court re¬ 
questing that an order issue granting the Defendant his religious 
rights pursuant to court order prior to commencement of his sen¬ 
tence. That request was granted - without objection by the 
Government. During that proceeding, the Government indicated to 
the Court that the Bureau of Prisons had apparently designated 
Allenwood, Pennsylvania as the site for the actual sentence. 
(Hearing of March 17, 1975 - page 5) 

It was further indicated during that hearing that counsej 
for the Defendant contemplated a further formal application with 
regard to the Defendant pursuant to Rule 35 of the Federal Rules 
of Criminal Procedure - no one objected. (Page 5, Id.) 

The Court further stated: 

"If there are any problems with respect to 
his dietary requirements, you will get in touch 
with the Court at once, and we will ma)ce arrange¬ 
ments, but the Warden is to be kept informed that 
he does have these dietary requirements and that 
as a practicing Rabbi, if there is not a Minyon 
available in the Institution, and if there is a 
reasonably, close Synagogue, he will be allowed to 
go to attend services there." 

The Government did not object, and in the true spirit#^ 
fairness. First Amendment and Eighth Amendment awareness, did not 
object. On March 17, 1975, a commitment issued incorporating and 
mentioning the Court's orders. Pursuant to the orders of the 
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Court, counsel contacted officials of the United States Bureau of 
Prisons and was informed that the Bureau of Prisons would not pro¬ 
vide the means by which the order of the Court could be carried 
out. Immediately, upon receiving this information, counsel 
notified the United States Attorney's Office and the Court, and 
requested a f.urther hearing — as a result of that hearing, this 
Court, on April 4, 1975, continued the Defendant's incarceration 
at a Community Treatment Center and ordered that he be allowed out 
to eat meals and attend religious services. 

Thereafter, on April 18, 1975, a proceeding was held in 
which the Government questioned this Court's jurisdiction over 
the Defendant. To that issue, this brief is addressed. 
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JURISDICTION OVER THE 
DEFENDANT LIES. _ 

The Court has jurisdiction over the person, body and 
sentence of Rabbi Meir Kahane pursuant to Rule 35 of the Rules of 
Procedure in the Federal Courts - Criminal Proceedings; mandamus', 
injunction*, the First and Eighth Amendments of the United States 
constitution;, through various doctrines of equity; and under the 
Equal Protection Clause of the United States Constitution. 

Rule 35 of the Federal Rules of Criminal Procedure for 

District Courts indicates that; . 1 

"The Courts may also reduce c sentence upon I 

revocation of probation as provided by law. 

"The third sentence has been added to make it 1 

clear that the time limitation imposed by Rule 35 
upon the reduction of sentence does not apply to 
such reduction upon the revocation 

Advisory Committee on Criminal Rules of the Judicial 
Conference of the United States; 5 Orfield 35;5 

It is interesting to note, that in referring to the 1 

above-mentioned sentence and Footnote 8 'Biri/IKir, on feJ >ral practice 

I and procedure states; 

reduction of sentence after revocation of probation. 

Page 575 1 

Addressing himself to this issue. Chief Judge Becker of 
the United States District Court for the Western District of 
Missouri in un ited States of America v. F itzgerald, 292 Fed.Supp. | 
360 (1968), i id that after a revocation of probation, a defendant 
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may move with regard to his sentence, including reduction, pursu¬ 
ant to Rule 35. See also. United States v. Ellenbogen , 390 Fed.2d 
537, (Sec. Cir., 1968). 

Furthermore, it is indicated that the memoranda sub¬ 
mitted with regard to the Constitutional aspects of this applica¬ 
tion further give the Court jurisdiction to overturn a regulation 
of the Bureau of Prisons that is not in conformity with the court 
order. Counsel has submitted memorandum with regard tp the First 
and Eighth Amendment question, and it is contended herein that 
this Court's order which apparently is in conflict with either 
the regulation or policy of the Bureau of Prisons is proper and 
appropriate in that the aforementioned position of the Bureau of 
Prisons is an unconstitutional invasion of the Defendant's First 
and Eighth Amendment rights. Furthermore, we allege that the 
Defendant is being denied equal protection of law with regard to 
his specific proposition. Especially, in view of the fact, in 
the past, due to political commitments, some prisoners have 
received kosher food. It is apparent that in this situation and 
circumstance, that Rabbi Kahane will not receive the effect of 
this Court's order, nor its spirit, unless the Court specifically 
moves to enforce its own order. Specifically, at this time , his 
aforementioned constitutional rights are being violated. He is 
presently incarcerated and is not being supplied kosher food by 
the Bureau of Prisons. In fi':t, the Bureau of Prisons has further 

•» 

-5-- 









76 


refused to accept kosher food for the purpose of feeding Orthodox 
Jewish prisoners. It was confirmed by an Administrative Assistant 
at the Federal House of Detention on West Street that frozen 
kosher meals would not be received as a matter of prison policy, 
[-■as a matter of prison policy" - The New York Times, 4/23/753 
Therefore, the Government's position that the applica¬ 
tion of the Defendant is premature is incorrect. The Defendant is 
incarcerated, is not being supplied kosher food by the Bureau of 
Prisons' has been denied that application by the Bureau of Prisons 
and kosher meals were rejected by the Bureau of Prisons. Fuither- 
more, it is noted to this Court that it appears that this policy 
is selective rather than constant. In the past, in at least one 
instance, the Bureau of Prisons got a contract for kosher food, 
and provided one defendant with kosher food. In another instance, 
a Rabbi was allowed the right to have kosher food brought into 
him. The selectivity of this policy which is presently affecting 
the Defendant, should be resolved and eliminated. Therefore, 
under the aforementioned constitutional grounds, the Defendant 
has a right to practice the dictates of his religion. 

^ith regard to the designation of a minimum security 
institution, the Government designated Allenwood pursuant to the 

V 

normal recommendation of the Court. (It is my belief that the 
designation of Allenwood came before the recommendation of the 

Court.) . 

- 6 - 
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The equity doctrines mandamus and, injunction, at this 
point, would certainly lie, since the Defendant is an aggrieved 
individual, seeking redress. Fulwood v. Clemmer, 29 5 171, 

(1961); see also 85 Lawyers Edition 1036 citing 

29 3 U.S. 131, together with the compendium of cases regard 

to the right of prisoners to proceed under various methods tc 
appropriately redress wrongs. The United States Attorney's Office 
at this time, has received ample notice and is•representing the 

authority of the Bureau of Prisons. 

It is further expressly indicated that the doctrine of 
waiver and estoppel should be invoked against the Government with 
regard to this situation - especially since a fair, • honest, 
and reasonable consent was given to the original applications made 

on behalf of the Defendant. 

In another proceeding, entitled Un ited States of Americ a 
V. Smilow , the Government proceeded on a hearing with regard -O 
the availability, necessity and applicability of kosher food, 
surrounding circumstances rather similar in nature to this one. 

The hearing was begun, and is presently being continued. 

Furthermore, having sentenced the Defendant and indicate< 
that he is to receive kosher food-and the right to properly pray, 
the Court would itself be inflicting cr-el and unusual punishment 
upon him by disallowing its own order. Any modification in a 


ff 









■n/ 


sentence upon the Defendant herein, could only be accomplished 
through the use of Rule 35 and the District Court should not be 
able to increase a sentence imposed, nor disallow the spirit of 
what it thought to be, and is a proper sentence. United States v. 
We.lty , 426 Fed. 2d 615 (1970). If this Court were to find that it 
does not have* jurisdiction, or that it would have to change the 
commitment, it would actually be increasing the Defendant's 
sentence, and would be acting in a cruel and unusual manner as to 
him, and treating him unfairly and improperly. At a minimum, the 
Defendant must be maintained with kosher food by the Government, 
allowed to pray properly, and if the Government will not provide 
him with these proprieties, he must be released. 

The Bureau of Prisons has further been involved in the 
allowance of prisoners to practice religious freedoms, in that 
they have established in the past, n on-meat meals for Fridays, 

I church services and special furloughs during holidays. Further¬ 
more, the mechanics of kosher food are so simple that it would be 
no burden upon the Bureau of Prisons - this is not to suggest that 
the burden, if there were any, would overwhelm the First Amendment 
Furthermore, kosher food is generally available during holidays. 
The strange selectivity under the entire circumstances must be 
resolved by this Court at this n.oment due to the fact that there 
is an aggrieved individual before it. The action of the Bureau 
of Prisons is at a minimum, arbitrary and capricious. Sutton Vj^ 
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Ciccone, 292 Fed.Supp. 374 (1968 W.D.Mo.); Accord Peck v. Ciccone 


288 Fed.Supp. 329 (1968 W.D.Mo.); Cagle v. Ciccone , 308 Fed.Supp. 


1122 (1969 W.D.MO.) 


"The discretion of the Attorney General 
under the Statute [4082], although conunodius, 
is not unbridled. The place of confinement must 
be suitable and appropriate, and a determination 
by the Attorney General in an extreme case, could 
be found to be arbitrary and capricious. Rodriquez 
V. United States , 409 Fed.2d 529 (First Cir., 1969). 
See also Lawrence v. Willingham , 373 Fed.2d 731 
(10th Cir., 1967). 


There is unquestionably the circumstances 
and situation presented herein where this Court 
must undertalce to review the refusal of the Bureau 
of Prisons to obey an order of this Court, thereby 
creating an aggrieved prisoner with a present com¬ 
plaint. There is no question that under these 
circumstances the nature and condition of a pri¬ 
soner's confinement must be examined. Ex Parte 
Hull, 312 U.S. 546, 549 (1941); Collin v. Reichard , 
143 Fed.2d 443, 445 (C.A. 6, 1944); Miller v. 
O verholser , 206 Fed.2d 415, 419 (1953); Fulwood v. 
Clemmer, 295 Fedi2d 171 (1961). 


The exercise of discretion of the Attorney General in 


not obeying the mandates of the court order, nor following the 


suggestion or spirit of the court's order, and flatly refusing to 


reconsider its policy with regard to kosher food, is obviously 


an exceptional circumstance which not only appears to be selective, 


but arbitrary and capricious, mandating proper review by this 


Court. The argument that Rabbi Kahane is presently receiving 


kosher food is specious, especially in view of the fact, that as 


a result of his incarceration, the Government is not providing him 
















with kosher food, and therefore, he is aggrieved - especially, 
since it is the obligation of the Bureau of Prisons to fulfill 
the needs of a prisoner. 

The 4th Circuit has reviewed the situation of prisoners' 
rights, and indicated that it would not rely upon the "niceties 
of the procedural rules" in considering petitions, and have 
treated such petitions as applications for injunctive relief, 
rather than the accepted and oft—used habeus corpus application. 

Other courts have reviewed prisoner denials pursuant to 
petitions in the nature of mandamus. Fulwood v. Clemmer, 295 
Fed.2d 171. 

Generally, applications are made when the grievance 
commences. Therefore, the need for court action in this situa¬ 
tion at the present , because the grievance is real and true at the 
present. To suggest that a prisoner must wait until he be irre¬ 
parably injured is at least specious. When one has noted that 
his rights are being violated, he should have availability to the 
Courts at the present. When one has noticed that his rights will 
be violated, he should also have rightr to approach the court to 
review the policy as it affects him - so as to avoid irreparable 

or other injury. 

Other courts have listened to prisoner complaints 
through the use of declaratory relief, together with injunctive 
relief as brought forth by the Civil Rights Act - specifically 
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Section 1983. Cox v. Turley , 16 Criminal Law 22 33 (6th Cir. - 

11/22/74) .IH The aforementioned matter, dn evidentiary hearing, 
was ordered as a result of the allegation of prisoner rights V'*' 
pursuant to the Eighth Amendment to the Federal Constitution. 

"Punishment which shocks the most fundamen¬ 
tal instincts of civilized man, Francis v. 

Resweber, 329 U.S. 459, or violates the evolv¬ 
i ng standards of decency that mark the progress 
of a maturing society , Trop v. Dulles^ 356 U.S. 

8^'^ 101 , is prohibited by the Eighth Amendment. .. 

16 Criminal Law 2233, 2234 id. 

It is to be noted in passing that the House of Repre¬ 
sentatives has presently before it in the Judiciary Committee a 
bill labeled H.R. 2803 which states the following: 

- • food preferences, based on reli¬ 
gious or ethical grounds, shall be honored. 

Therefore, an apparent study with regard to this issue 
indicates that there may be at some future date a codification of 
what we seek herein. Certainly, a responsible representative who 
submitted this bill through the Committee on the Judiciary, would 
not place something before it which would violate any compelling 

state interest. 

The present case and controversy brought before this 
Court involves an aggrieved individual who is not receiving what 
he should be, either through administrative policy or review and 
order by the Judiciary. The evolving standards of decency that 
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help determine whether a punishment is cruel and unusual is a 
determinative factor herein. As the memoranda submitted to this 
Court on April 11, 1975 indicates, the denial of kosher food 
and freedom to properly pray would be inconsistent with the evolV“ 
ing standards of decency and therefore, would subject the Defendani 
to punishment that is cruel and unusual. Presently, the attitute 
of the Bureau of Prisons in this selective refusal to provide 
kosher food - or even to accept kosher food, is an abrogation of 
not only constitutional principles, but of their obligation with 
regard to proper prisoner rights. (36 Albany Law Review 416 
Religious Freedom In Prison .) 

In conclusion, the apparent policy, decision and regula¬ 
tion of the Bureau of Prisons in its enactment violates the spirit 
and tenure of all of the decisions decided in Furman v . Georgia, 
408 U.S. 238 (1972) . 

Respectfully submitted, 

BARRY IVAN SLOTNICK 
Attorney for Defendant 
Office & P. 0. Address: 

233 Broadway 
New York, N. Y. 

Telephone: Beekman 3-5390 
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